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This case now cones up on several notions: (1)
opposer’s notion, filed Decenber 8, 2003, to consolidate the
proceedi ngs; (2) applicant’s notion, filed Cctober 22, 2003,
to conpel discovery; (3) opposer’s notion to conpel and (4)
opposer’s notion for extension of tinme to respond to
di scovery in opposition 91159478. Both parties have opposed
the other party’s notions. The objections range from
failure to make a good faith effort to resolve the discovery
di spute, to msplaced requests and tineliness. Applicant
al so opposes the notion to consolidate. W turn to that

notion first.
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Mbtion to Consolidate

A review of the pleadings in the above-identified
opposi tion proceedings indicates that the parties are the
sanme, the marks are the sane, and the proceedings involve
substantially identical questions of fact and | aw.

Since the marks bei ng opposed are substantially the
sanme, and inasnmuch as the respective plaintiffs have in each
i nstance chall enged the right of the other party to
registration, it is believed that these proceedi ngs nay be
presented on the sanme record w thout appreciable
i nconveni ence or confusion. Moreover, the consolidation
woul d be equal |y advantageous to both parties in the
avoi dance of the duplication of effort, loss of tine, and
the extra expense involved in conducting the proceedi ngs
i ndividually, as noted by opposer’s notion for an extension
of tinme filed in 91159578 alleging an identity of the
di scovery requests. See Rule 42(a) of the Federal Rules of
Civil Procedure.

The consol i dated cases nay be presented on the sane
record and briefs. See, Helene Curtis Industries Inc. v.
Suave Shoe Corp., 13 USPQ2d 1618 (TTAB 1989). As a general
rule, fromthis point on only a single copy of any paper or
notion should be filed herein, but that copy should bear al
proceedi ng nunbers in its caption. Exceptions to the

general rule of one copy involve stipul ated extensions of
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the discovery and trial dates and briefs on the case, which
require additional copies. See Trademark Rules 2.121(d) and
2.128.

Despite being consolidated, each proceeding retains its
separate character. The decision on the consolidated cases
shall take into account any differences in the issues raised
by the respective pleadings and a copy of the decision shal
be placed in each proceeding file.

The parties are further advised that they are to
periodically informthe Board if any subsequent oppositions
or cancellations are instituted which involve the sane

parties and the sane issues.

Cross Motions to Conpel

A review of the filings in this proceedi ng reveal s that
applicant’s notion to conpel was indeed filed prior to
making a good faith effort to resolve the matters. However,
the same is true of opposer’s notion. As the filings in the
proceeding are read, it is clear that the parties had
actual ly agreed that both needed an extension of tinme to
respond to the other’s requests, but then were unable to
agree as to how nmuch tine that would be. This fact,
conbined with the fact that these notions have been pendi ng

for a considerable period of tinme, gives the Board hope that
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the parties have finally reached agreenment on how t hey woul d
|ike to proceed to be able to bring this matter to a cl ose.
In the event that the parties have not had anple tine
to search their records and properly produce all responsive
docunents, the parties are rem nded that discovery in
proceedi ngs before the Board is not governed by any concept
of priority of discovery or disposition as may exist under
the rules of practice of sone state or |ocal courts.
Rat her, a party is under an obligation to respond to an
adversary’s requests for discovery during the tinme all owed
therefore under the applicable rules, irrespective of the
sequence of discovery, or of an adversary’'s failure to
provi de di scovery. See, Mss Anerican Pageant v. Petite
Productions, Inc., 17 USPQ2d 1067 (TTAB 1990). The Board
expects parties and their attorneys to cooperate with one
another in the discovery process, and | ooks with extrene
di sfavor upon those who do not. Further, a party has a duty
to thoroughly search its records for all information
properly sought in the request, and to provi de such
information to the requesting party within the tine allowed,
not to unilaterally state it is providing representative
sanples. Both parties are further rem nded of their duty to
suppl enent di scovery responses in proceedi ngs before the

Board. See Fed. R Cv. P. 26(e)(2).
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It is clear fromthe fact that neither party has
produced anything, that the parties have failed to properly
cooperate with one another in the discovery process, and,
nore specifically, have failed to nake a substantive effort
to resolve by agreenent the issues raised by the notions
before comng to the Board. See Trademark Rule 2.120(e).
Wil e generally such a failure would result in the denial of
a notion to conpel, because, in this case, both parties here
are responsi ble, and given the delay occasi oned by the
Board’'s inability to tinely address these natters, al
notions to conpel are hereby granted.

The parties have TH RTY DAYS fromthe nuailing date of
this order to work out their differences, including
executing any protective agreenent which needs to be put in
pl ace; and updating and producing all requested di scovery,

w t hout any further objections. |In order to acconplish
t hese goal s, opposer’s notion to extend tinme is granted.

Proceedings are resuned and trial dates are reset as
i ndi cat ed bel ow.

I N EACH | NSTANCE, a copy of the transcript of testinony
together wth copies of docunentary exhibits, nust be served

on the adverse party WTHI N TH RTY DAYS after conpletion of
the taking of testinony. Rule 2.125.

[Proceedings Restme: T siuv004

DISCOVERY PERIOD TO OPEN: 5/21/2004
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DISCOVERY PERIOD TO CLOSE: 11/17/2004
Thirty-day testimony period for party in position of plaintiff 2/15/2005
to close:

Thirty-day testimony period for party in position of defendant 4/16/2005
to close:

Fifteen —day rebuttal testimony period to close: 5/31/2005

Briefs shall be filed in accordance with Rule 2.128(a) and
(b). An oral hearing will be set only upon request filed as
provi ded by Rule 2.129.
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